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STATEMENT OF THE CASE
Nature

Of The Case
In this consolidated appeal,1

motion for a new

trial

Of The

Moore

Facts

Tr.,

Moore

summary dismissal of his

And Course Of The

hit his wife,

2014. (43481

Carlton

appeals from (1) the denial 0f his

following his convictions for felony domestic battery and resisting and

obstructing ofﬁcers, and (2) the

Statement

Jimmy

petition for post-conviction relief.

Criminal Proceedings

Patsy Powell, during an argument they had

p.105, L.4

— p.106,

L.1

1,

p.130, L.25

— p.131,

at

home 0n November

Moore

L.4.2)

testiﬁed that

it

an accident; according to him, they were in the kitchen, he was exclaiming about a mess
granddaughter

(43481

Tr.,

[her] cell

was

in the face

—

home, and he threw

0n account of a missing

1.”

(43481

Moore, and thought “well,

Tr., p.1

1

T11,

arm up and accidentally

laptop.

(43481

Tr., p.105,

1 1,

Tr., p.1

1 1,

p.112, Ls.7-19.)

According

t0

their

hit

Ms. Powell.

Moore

intentionally

L.20 — p.106, L.1

L8.) She did so in
911

secret,

call,

Ls.3-16, p.122, Ls.1 1-15.) Ms. Powell intentionally “didn’t

1,

was

1,

was punched, she “grabbed

if he’s still furious, then, the

phone” or let him know that she had called 91
(43481

his

p.108, L.8.) Ms. Powell further testiﬁed that after she

phone, and [she] dialed 91

afraid of

(43481

in their

p.362, Ls.1-8, p.394, Ls.1-4.) However, Ms. Powell testiﬁed that

punched her
p.107, L.12

made

29,

let

because she

they can hear.”

[Moore] see the

and she dropped the phone between chair cushions.

Ada County

Dispatcher Katherine Waggoner, she

This Court entered an Order Granting Motion to Consolidate Appeals on

November

27, 2018,

consolidating for the purposes of brieﬁng and oral argument Idaho

Supreme Court Case Nos.

new trial) and 45941 (summary dismissal

ofpost-conviction petition).

45889

(denial 0f motion for

2

On April 12, 2018, this Court entered an Order Augmenting Appeal, augmenting the appellate
record in this appeal with the Clerk’s Record and Reporter’s Transcripts ﬁled in State V. Moore,
Idaho Supreme Court N0. 4348 1.

received the call at 10:16 on the evening of November 29, 2014, and although no one on the other
end attempted to converse with her, she could hear an angry male voice belittling a female in a
one-sided way. (43481 Tr., p.149, L.24 – p.153, L.8.) Police used the ongoing 911 call to locate
Moore and Ms. Powell and, when they arrived on scene, arrested Moore. (43481 Tr., p.152, Ls.812, p.256, L.24 – p.257, L.15.)
Moore was charged with felony domestic violence and resisting and obstructing officers.
(43481 R., pp.52-53.) Before trial, he objected to the admission of the 911 recording, arguing that
playing it for the jury would be unfairly prejudicial. (43481 R., pp.93-99.) On the morning of trial
the district court ruled that the recording was relevant, and not unfairly prejudicial, and thus
allowed the state to admit it into evidence. (43481 Tr., p.2, L.22 – p.4, L.7.)
The state played the 911 recording at trial. Because the phone was between chair cushions
when the call was made, the majority of what was said is difficult to understand. (43481 Tr., p.153,
Ls.13-25.) However, Moore could be heard yelling and swearing at Ms. Powell. (43481 Tr.,
p.156, Ls.19-23, p.371, Ls.6-9.) Moore could also be heard on the recording making repeated
statements of “I did that. I did that.” (43481 Tr., p.121, Ls.19-22.) Ms. Powell testified that when
Moore said “I did that,” he was admitting to punching her in the face. (43481 Tr., p.121, Ls. 1622, p.129, Ls.10-19.) Moore gave varied explanations for what the admissions referred to; first,
he testified that when he said “I did that,” it was in reference to smoking:
She sat there. She—I was trying to quit smoking and every once in a while, I might
have a cigarette. And she had brought that up, and, I said, “Yes; I did that. I admit
it. Yes; I did that.”
(43481 Tr., p.372, Ls.7-13.) However, Moore later explained that he was also admitting to
accidentally hitting her:
Q [from prosecutor]: Did she ever refer to any injuries to her face during that time?

2

A: No, not that I’m aware of. I do know that she said, “Well, you hit me, didn’t
you?” It was an accident. I said, “Yes; I admitted that. Yes; I did that.” But I was
thinking maybe she was referring to the kitchen incident.
(43481 Tr., p.373, Ls.2-8.)
In addition to the 911 recording, the state’s evidence included testimony from police, from
the 911 operator who took Ms. Powell’s call and located her, from paramedics who transported
Ms. Powell to St. Alphonsus hospital, and from a treating physician. The emergency room
physician testified that he examined Ms. Powell in the St. Alphonsus Emergency Room trauma
bay on November 29 and saw the following:
Well, based upon the location of the injuries that we could see from the external
exam, we focused mostly on her face. She had bruising and swelling around the
left eye primarily, so we obtained a CAT Scan of her head and her face and her
neck which revealed that she had multiple fractures of the face including the orbit
and the maxillary sinus.
Q [from the prosecutor]: And so where are the orbit and maxillary sinus?
A: The orbit is the bones that surround the eye, and the maxillary sinus is right
beneath the eye. And the zygomatic arches are the—that was also fractured—that’s
also on the outside of the frontal part of the sinus.
(43481 Tr., p.238, Ls.8-21.) When asked whether these three facial fractures are “potentially
consistent with somebody being punched in the face,” the doctor testified that “[t]hey are.” (43481
Tr., p.238, L.25 – p.239, L.3.)
Moore’s case featured a friend who testified on Moore’s behalf, but who had not been
present during the incident. (43481 Tr., p.323, L.2 – p.324, L.5, p.337, Ls.9-17.) Moore also
testified, and maintained that while he hit his wife, he did not do so intentionally. (43481 Tr.,
p.362, Ls.1-8, p.394, Ls.1-4.) Both defense witnesses called Ms. Powell’s credibility into question,
and testified that she was either inconsistent or untrustworthy. (43481 Tr., p.329, Ls.7-11, p.397,
Ls.12-20.)

3

After deliberation, the jury convicted
obstructing ofﬁcers. (43481 Tr., p.446, L.24
Violator sentencing enhancement,

ﬁxed. (43481

Tr.,

restitution in the

Moore of felony domestic

battery and resisting and

— p.448, L5.) Moore pleaded

and was sentenced

guilty t0 a persistent

t0 twelve years in prison,

pp.450-451; 43481 R., pp.142-143.) The

amount of $5,356.30. (43481 Limited

With four years

ordered

district court

Moore

Moore timely

R., pp.21-22.)

to

pay

appealed.

(43481 R., pp. 148-150.)

On

Court of Appeals afﬁrmed Moore’s conviction and sentence,

direct appeal, the Idaho

ruling that the admission 0f the 911 recording into evidence

and not unduly

it

was

relevant

Moore, Docket No. 43481, 2016 Unpublished Opinion No.

State V.

prejudicial.

was proper because

711 (Idaho App., Sept. 29, 2016). The Court reversed the restitution order and remanded the case
t0 the district court t0 determine the appropriate

On March

1,

amount of restitution.

2017, Moore ﬁled a petition for post-conViction

Moore (45941

After counsel was appointed to represent

conviction petition, alleging, inter alia, that his
investigate the existence of a Video

have shown he was not

The

state

at his

R., p.235),

trial

Li.

relief.

(45941 R., pp.5-16.)

Moore ﬁled an amended post-

counsel was ineffective for failing t0

from Tobacco Connection, Which (according

residence

when Ms. Powell was

injured.

t0

Moore) would

(45941 R., pp.247-261.)

ﬁled an answer (45941 R., pp.262-264) and a motion for summary dismissal

288). After a hearing

district court

Moore ﬁled

on the

state’s

motion for summary dismissal

(id.,

(ﬂ generally 45941

pp.270TL), the

granted the state’s motion and entered an Order 0f Dismissal (45941 R., pp.300-308).

a timely notice of appeal from that order. (45941 R., pp.309-3

On August 3,

2017,

Moore ﬁled “A Timely Filed Motion

R., pp.32-36) with afﬁdavits

by himself (id., pp.37-42) and

pp.43-54), and the state ﬁled an objection

(id.,

pp.63-72).

for a

1 1.)

New Trial” (45889 Limited

(ostensibly)

Ryan Michael Tone

(id.,

Moore retained counsel (45889 Limited

R., pp.58-62),

who ﬁled

discovered evidence”
afﬁdavits

a

(id.,

Motion

to

Vacate Judgment and Grant

memorandum

pp.103-104), and a

by Moore and Tone

(id.,

pp.73-91, 99-100).3

Tone contacted him while they were

in prison in

Moore

New

Trial

in support

based on “newly

0f the motion With

alleged in his

memorandum

that

2017 and said he had been outside Moore’s

apartment complex 0n the night of the offense and saw “the police physically mistreat[] Mr. Moore

suspicious behavior

may have been the

According

(45889 Limited R., p.73.)

during his arrest.”

t0

Moore, Tone “also witnessed

by men he did not know,” which “was suggestive

that

an alternate perpetrator

source of Ms. Powell’s injuries.” (45889 Limited R., pp.73-74.) Following an

evidentiary hearing, the district court entered an order denying Moore’s motion for a

(45889 Limited R., pp.119-122.)

Moore ﬁled

a timely notice of appeal.

new

trial.

(45889 Limited R.,

pp.125-127.)

3

Ryan Tone

testiﬁed at the hearing 0n Moore’s motion for a

new trial

that

he had never seen the

by Moore under his (Tone’s) name; it was not written 0r signed by
—
him. (45889 Tr., p.38, L.8
p.41, L.14.) Although Tone did prepare and sign an afﬁdavit that
was “Attachment 1” t0 Moore’s memorandum in support 0f his motion for a new trial, Tone
included several false “add-ons” at Moore’s request. (45889 Tr., p.58, L20 — p.60, L.6; p.66, L23
— p.68, L.20.) That afﬁdavit is also provided as Defendant’s Exhibit A in the Exhibit List from
afﬁdavit initially submitted

Motion for New Trial. The state will cite Tone’s actual afﬁdavit (as opposed t0 the one
prepared and ﬁled by Moore) from the Limited Record, pages 80-91.
the

5

initially

ISSUES
Moore

states the issues

Did the

1.

0n appeal

as:

district court err in

summarily dismissing Mr. More’s petition for

post-conviction relief because he presented issues 0f material fact as t0

trial

counsel’s effective assistance?

Did the

2.

a

district court

abuse

its

discretion in denying Mr.

Moore’s motion

for

new trial?

(Appellant’s Brief, p.5.)

The
1.

state rephrases the issues

Has Moore

failed to

show

conviction claim that his

0n appeal

as:

error in the district court’s

trial

summary

dismissal of his post-

counsel was ineffective for failing t0 obtain surveillance

Video from Tobacco Connection?
2.

Has Moore
for a

failed t0

show that the

district court

abused

new trial based 0n the testimony 0f Ryan Tone?

its

discretion in denying his

motion

ARGUMENT
I.

Moore Has

Failed To

Show Error

In

The

District Court’s

Summary Dismissal Of His

Post-

Was Ineffective For Failing T0 Obtain Surveillance
Video From Tobacco Connection

Conviction Claim That His Trial Counsel

A.

Introduction

Moore argues

by granting

that the district court erred

dismiss his claim that his

trial

the state’s motion to summarily

counsel was ineffective for failing to obtain surveillance Video from

Tobacco Connection, Which, he

alleges,

would have corroborated

his testimony,

showing he was not present when Ms. Powell was battered.4 (Appellant’s
argument
as

Moore

fails for the

testiﬁed at

simple reason given by the

trial,

that

Ms. Powell was battered shortly before

Standard

a

summary

fact.

dismissal

is

Workman V.

surveillance evidence showing,

would not have shown he was not present when

10: 16 that evening.

appropriate Where the petitioner’s evidence raises n0 genuine issue

State,

144 Idaho 518, 522, 164 P.3d 798, 802 (2007).

On review

of

dismissal of a post-conviction petition, “this Court Will determine Whether a genuine

issue of fact exists based

0n ﬁle and

Moore’s

Of Review

Summary
0f material

—

Brief, pp.6-8.)

he went t0 Tobacco Connection between 8:30 and 9:00 p.m. 0n the

night of the offense (43481 Tr., p.348, Ls.1-8)

B.

district court

presumably by

0n the pleadings, depositions and admissions together With any afﬁdavits

will liberally construe the facts

and reasonable inferences in favor 0f the non-moving

party.” La. at 523, 164 P.3d at 803.

4

Moore alleged that, after having made several
he was informed that when counsel ﬁnally sent a

In his afﬁdavit supporting post-conviction relief,

requests for his

trial

counsel t0 obtain the Video,

private investigator to obtain the Video, the Video

43, 58.)

had already been destroyed. (45941

R., pp.42-

The

C.

District

Court Correctly Dismissed Moore’s Claim That His Trial Counsel

Ineffective For Failing

A criminal

To Obtain Surveillance Video From Tobacco Connection

defendant has a constitutional right t0 counsel and to counsel’s “reasonably

effective assistance.” U.S. Const.

To prove

that counsel

was

amend. VI; Strickland V. Washington, 466 U.S. 668, 687 (1984).

ineffective, a defendant

that 1) “counsel’s representation fell

is

must

satisfy a

two-prong

test

and show both

below an objective standard of reasonableness,” and 2) “there

a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding

would have been

different.”

21 P.3d 483, 488 (2001).
counsel,

Strickland,

466 U.S.

687-96; State

at

V.

Elison, 135 Idaho 546, 551,

To survive summary dismissal of a claim of ineffective assistance of

Moore must have demonstrated

both of Strickland’s requirements.

(1

Was

that there is a

genuine issue of material fact regarding

State V. Charboneau, 116 Idaho 129, 137,

774 P.2d 299, 307

989).

Moore contends

that

“an investigator would have sought Video beyond the precise times

estimated by the client and would have obtained Video surveillance for a time range that would

have included when Mr. Moore traveled to the

store.” (Appellant’s Brief, p.8.)

did have information that accounted for the time that

At
for

Tr.,

the outset,

him to go

t0

it

fact that

Tobacco Connection t0 buy beer and

that night

Moore

— p.389,

testiﬁed at

at trial that

L.10; p.396, Ls.7-1 1 .)

trial that

it

took 20 to 24 minutes

cigarettes the evening of the offense. (43481

The

district court

held

that, in light

he went t0 the store sometime between 8:30 and 9:00

(ﬂ 43481 Tr., p.348, Ls.1-8), and because the offense occurred before Ms. Powell called

911 at 10: 16 that evenings surveillance Video showing

5

traveled t0 Tobacco Connection.

should be noted that Moore testiﬁed

p.366, Ls.1-22; p.388, L.25

of the

Moore

However, the court

Ms. Powell testiﬁed

until she felt

Moore

at trial that after

Moore

hit her,

pulling and twisting her hair.
8

Moore

she

(43481

at the store

fell t0

the

between 8:30 and 9:00

ﬂoor and

Tr., p.107,

L.20 —

lost

consciousness

p.108, L.15.) Ms.

would have been

irrelevant.

The court explained:

Moore

went t0 the Tobacco Connection 0n the
night he was arrested. While this might be conﬁrmed by a Video, there is abundant
other evidence that he was in the apartment that night as well. He was there With
his Wife When the police arrived. [43481 T11, p.254, L.15 — p. 256, L.1 1.] The State
summarized trial evidence that Mr. Moore claimed t0 be at the Tobacco Connection
between 8:30 and 9 p.m. and that his Wife called 911 at 10:16 pm. State’s Motion
at 12. [43481 Tr., p.348, Ls.1-8.] Evidence provided by a Video between 8:30 and
9 pm. would simply not be material in light of the other evidence available ofwhat
happened later. It was not deﬁcient representation by counsel to decide not to spend
time and resources pursuing a Video from Tobacco Connection. Mr. Moore’s
allegations have created “no genuine issue of material fact and the moving party is
entitled to judgment as a matter 0f law.” Idaho Code § 19-4901(c).
Here, Mr.

alleges that he

(45941 R., pp.305-306 (bracketed citations to record added).)

The

district court correctly

Connection around 8:30 and 9:00

(2)

Ms. Powell called 911

at

found that

pm. 0n the

(1)

Moore

testiﬁed at

trial that

he went t0 Tobacco

night of the incident (43481 Tn, p.348, Ls.1-8), and

10:16 that evening (43481 Tn, p.149, L.24

—

p.153, L.8). Based on

those facts, the court reasonably concluded that a surveillance Video showing

Moore had gone

Tobacco Connection well before Ms. Powell was battered would not have been material,

would not have shown he was not
had gone

t0

Tobacco Connection

in his apartment

at

when Ms. Powell was

Even

that a surveillance Video

showing him

at

pm.

shortly after she

Tobacco Connection

was
at

at his

battered.

some point

between 8:30 and 9:00 0n the night of the incident would have provided him With an
untenable.

i.e., it

if Moore

9:00 p.m. and returned at 9:24 p.m., he was clearly back

apartment, With Ms. Powell, before she called 911 at 10:16

Moore’s argument

battered.

to

alibi is

(m 45941 R., p.305 (“Evidence provided by a Video between 8:30 and 9 p.m. would

Powell went into “the baby’s room and laid on the bed,” but Moore and a male Visitor entered the
room, turned on the light, and Moore said, “see What I done to her eye?” (Id., p.1 10, Ls.8—23.)

and after she said “no,” he left the room.
p.1 1 1, L.6.) Ms. Powell then “grabbed [her] cell phone” and dialed 911 and
(Id., p.1 10,
went into the living room to sit down. (Id., p.1 1 1, Ls.6-1 1.) From that sequence 0f events, it does
not appear that much time elapsed from when Moore hit Ms. Powell and when she called 91 1.

The

Visitor

asked Ms. Powell

if

she feared for her

L.23 —

9

life,

simply not be material in

light

0f the other evidence available of what happened

was not deﬁcient

In sum, the district court correctly concluded that “[i]t

1ater.”).)

representation

by

counsel to decide not t0 spend time and resources pursuing a Video from Tobacco Connection[,]”

and “Mr. Moore’s allegations have created ‘no genuine issue of material
entitled t0 judgment as a matter

is

afﬁrm the

district court’s

fact

and the moving party

of law.” (45941 R., pp.305-306.) Therefore,

summary dismissal

this

Court should

order.

II.

Moore Has

A.

Failed

To Show That The District Court Erred By Denying His Motion For A New
Trial Based On The Testimony Of Ryan Tone

Introduction

Moore

argues that the district court erred

the testimony of Ryan Tone, which, he alleges,

by denying

event, Tone’s testimony

Moore contends

motion for a new

that,

two persons and heard the

credibility (vis-d-vis hers),

have produced an acquittal.” (Appellant’s Brief, p.10.) Moore’s argument

Although not expressly stated 0n appeal, the
he raised below, as follows:

based on

other.”6

state

assumes Moore

is

and “probably would
fails

because Tone’s

making the same arguments

Moore during his arrest. His
him to reach out to Mr. Moore at the institution. He also witnessed
behavior by men he did not know.

[Tone] believed the police physically mistreated Mr.
observations led
suspicious

.

.

.

Mr. Moore’s interpretation 0f Mr. Tone’s account
attacked Ms. Powell.

left

given his and Ms. Powell’s varied accounts 0f the

would have supported his

6

trial

would have corroborated his “testimony that he

the apartment t0 go t0 the store[,]” and that he “observed

(Appellant’s Brief, p.10.)

his

is

an alternate perpetrator

He believes that attack occurred While he and a neighbor had

Tobacco Connection t0 get beer and
”
upon their return from the store.
left for

(45889 Limited R., pp.73-74.)
10

cigarettes.

The police

arrived shortly

testimony

was

is

incapable 0f showing that

battered.

Moore has

Moore was not

therefore failed to

show

present at his residence

when Ms. Powell

he has satisﬁed the applicable Drapeau

that

standard or that the district court erred in applying that standard.

Standard

B.

Of Review
new

Granting or denying a motion for a
Will not be disturbed

0n appeal unless

481, 903 P.2d 67, 70 (1995); State

V.

trial is

within the district court’s discretion and

that discretion is abused.

State V. Jones, 127 Idaho 478,

Pugsley, 119 Idaho 62, 63, 803 P.2d 563, 564 (Ct. App.

1991)

The

C.

Court Acted Well Within

District

Its

Discretion To

DenV Moore’s Motion For A New

Trial

A

defendant

may

obtain a

new

trial

“[w]hen new evidence

is

discovered material to the

defendant, and Which he could not With reasonable diligence have discovered and produced at the

trial.”

LC.

§ 19-2406(7).

Supreme Court

new

trial

In State V. Drapeau, 97 Idaho 685, 551 P.2d 972 (1976), the Idaho

articulated the four-part test a defendant

based upon newly discovered evidence. That

evidence offered in support ofhis motion for a new
to the defendant at the

time of trial; (2)

is

trial:

must

satisfy in order to

test requires

(1) is

be

a defendant to

entitled t0 a

show

that the

newly discovered and was unknown

material, not merely cumulative or impeaching; (3) will

probably produce an acquittal; and (4) failure t0 learn of the evidence was due t0 no lack 0f
diligence on the part 0f the defendant.

0f these

criteria is

930 P.2d 1039

(Ct.

Q

at

691, 55 1 P.2d at 978.

satisﬁed rests with the movant.

State V.

The burden

to

show

that each

Dopp, 129 Idaho 597, 605,

App. 1996).

In announcing this four-part

test,

the Court cited Professor Wright’s text

Practice and Procedure and speciﬁcally noted his

11

comment,

“after a

0n Federal

man has had his day in

court,

and has been
Idaho

at

fairly tried, there is a

proper reluctance t0 give him a second

691, 551 P.2d at 978 (citation omitted). “Motions for a

new

trial.”

trial

m,
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based on newly

discovered evidence are disfavored and should be granted With caution, reﬂecting the importance

accorded to considerations of repose, regularity of decision making, and conservation of scarce
judicial resources.”

State V. Stevens, 146 Idaho 139, 144, 191 P.3d 217,

222 (2008)

(internal

quotations and citations omitted) (quoting State V. Hayes, 144 Idaho 574, 577, 165 P.3d 288, 291

(Ct.

App. 2007)).
In support of his motion for a

by Ryan Tone (45889 Limited
motion for a new

trial.

The

new trial, Moore relied upon the afﬁdavit purportedly signed

R., pp.43-54),

district court’s

and Tone’s testimony

Order Re Motion for

Tone’s testimony and the shortcomings of Tone’s

initial

at the

New

hearing on Moore’s

Trial aptly

summarized

afﬁdavit as follows (With bracketed

references to the record):

Mr. Moore was convicted of battery for punching his wife in the face on
November 29, 2014. Mr. Moore denies punching his Wife in the face 0n November
29, 2014. Mr. Moore seeks a new trial based 0n new evidence that he claims he
obtained from Mr. Tone while both were in prison together.

On August

3,

2017,

Mr. Moore ﬁled With this Court the Afﬁdavit of Ryan Michael Tone, along With
Mr. Moore’s motion. The Afﬁdavit 0f Ryan Michael Tone states that Mr. Tone
was on the property at 1693 S. Federal Way on the evening of November 29, 2014,
that that [sic] he had a phone With him Which told him the time, and that he saw
Mr. and Mrs. Moore. [45889 Limited R., pp.43-47.]

When

Mr. Tone testiﬁed in-person on December 28, 2017, he conﬁrmed
that he knew Mr. Moore and that he had lived at the same apartments in 2014.
[45889 Tr., p.7, L.21 — p.8, L. 1 8.] He testiﬁed that he had been evicted but returned
t0 the property 0n November 29, 2014 to gather personal items from a shed in the
rear of the property. [45889 Tr., p.8, L.20 — p.10, L.23.] He testiﬁed that it was
night and that the apartments were dimly lit. [45889 Tr., p.19, L.3 — p.20, L.1.] He
testiﬁed that he saw Mr. Moore smoking with another man and that the two 0f them
left in Mr. Moore’s vehicle. [45889 Tr., p.20, L.7 — p.22, L.7.] He testiﬁed that
later he heard mufﬂed yelling 0r ﬁghting and people leaving the area. [45889 Tr.,
p.23, L.15 — p.24, L.7; p.37, Ls.7—13; p.61, Ls.7-1 1.] He claimed that he heard two
mufﬂed voices, a male and female arguing in the apartments, and that he did not
know 0f women other than Mrs. Moore living in that area. [45889 Tr., p.30, L.17

12

— p.3 1
that

He testiﬁed that he heard Mr. Moore’s vehicle return to the apartment
evening. [45889 Tr., p.32, Ls.8-20.] He testiﬁed that the police arrived seven

t0 ten

,

L.8.]

minutes

On

later.

cross examination, Mr.

Tone

testiﬁed that he wrote an afﬁdavit for Mr.

Moore, but that he did not write 0r sign the Afﬁdavit of Ryan Michael Tone ﬁled
[45889 Tr., p.39, L.4 — p.41, L.19.] Mr. Tone denied
ever seeing 0r signing the ﬁled afﬁdavit. [Id.] Mr. Tone denied giving Mr. Moore

by Mr. Moore

in this matter.

permission to re-write his afﬁdavit or t0 sign
that the

it

for him.

[Id.]

Mr. Tone testiﬁed

afﬁdavit ﬁled stated facts different 0r changed from the facts he

remembersm [45889

Tr., p.61,

L.25 — p.62, L.15; p.66, L.23 — p.67, L.12.] For

example, Mr. Tone testiﬁed that he did not have a phone With him 0n November
29, 2014, although the afﬁdavit states he did. [45889 Tr., p.61, L.25

As

a result, Mr. Tone testiﬁed that he did not

know

— p.62,

L.15.]

the precise times he heard the

[45889 Tr., p.42, L.6 — p.43, L.15.] Further, Mr. Tone testiﬁed
that he did not agree with some of the timeline 0f events found in the written
events he heard.

Mr. Tone testiﬁed that he never saw Mrs. Moore that night. [45889
Tr., p.30, Ls.2-6; p.31, Ls.13-14; p.68, Ls.6-15.] Mr. Tone testiﬁed that he did not
know if anyone spoke to Mrs. Moore that night. [45889 Tr., p.43, L.20 — p.44,
L.14.] Mr. Tone did not hear exact words spoken between Mr. Moore and the
police or the woman and the police. [45889 Tr., p.48, Ls.3-17.]
afﬁdavit.

[Id.]

(45889 Limited R., pp.1 19-121.)

The

district court

focused on the third factor 0f the

discovered evidence will probably produce an acquittal

Limited R.,

p.

m

test

— whether

the

newly

— and denied Moore’s motion. (45889

12 1 .) Considering the lack 0f any credibility of the Afﬁdavit of Ryan Michael Tone

(45889 Limited R., pp.43-54), which Tone had not written, signed, or seen, the court relied upon
Tone’s testimony

at the

hearing 0n Moore’s motion for a

new trial, and concluded:

Taking Mr. Tone’s testimony as he said it at the hearing, not as Mr. Moore
presented it in the Afﬁdavit 0f Ryan Michael Tone in Mr. Moore’s apparent
handwriting, Mr. Tone did not present new facts that would tend to exculpate Mr.
Moore and Mr. Tone denied many of the facts alleged in the afﬁdavit Mr. Moore

7

The district court may have concluded that the initial afﬁdavit written and signed by Moore in
Tone’s name included “add-ons” to the afﬁdavit that Tone prepared himself. However, Tone’s
testimony makes it clear that the “add-ons” were simply false statements that he (Tone) included
in his

own

afﬁdavit at Moore’s request.

(E 45889
13

Tr., p.66,

L.23 — p.68, L5.)

submitted as being from Mr. Tone.[8] Mr. Tone did not hear Mr.

Moore

and could not identify the source 0f any voices he heard.
This evidence Will not “probably produce an acquittal”

at

new trial

is

or his wife

a

new

trial.

hearing 0n Moore’s motion for a

new

trial,

A

not appropriate.

(45889 Limited R., p.121 .)
Additionally,

Tone testiﬁed

at the

saw Moore and another man

with Moore’s

trial

the apartment

complex between 8:30 and 9:00 0n the night 0fthe offense.9 (45889

13;

ﬂ

43481

from the

Tr.,

store.

testimony, that he

p.348, Ls.1-8.)

However,

Ls.1-22; p.388, L.25

showing

that

Moore

cigarettes,

— p.389,

it

testiﬁed that

when he and

L.10; p.396, Ls.7-1

1.)

Moore could not have committed the

(45889

battery

(ﬂ 43481

is

Tobacco

Tr.,

p.366,

incapable 0f

on Ms. Powell, which occurred shortly

Tr.,

p.149, L.24

— p.150,

L.2;

ﬂ alﬂ

n.5,

ra.)

Moore

arrived “like seven to ten minutes” after

returned from the Tobacco Connection (45889 Tr., p.33, Ls.1 1-15), the district court had

every reason t0 doubt Tone’s credibility 0n that point, as would a jury

Inasmuch

as

Tone admitted

Tone admitted

afﬁdavit:

(1) that

that

in his testimony that

he included —

cell

phone and was able

to tell

That testimony

is

a

new

trial

were had.

at

Moore’s request,

in his

false

own

what time it was when he made his
parts of Moore’s conversation with

observations (45889 Tr., p.62, Ls.10-15; p.67, Ls.19-24); (2)
(id., p.64, Ls.3-7; p.67, L.25

and heard Ms. Powell

if

Moore’s request — several

at

he added the following false statements,

he carried a

police ofﬁcers called t0 the scene

9

trip.

Therefore, Tone’s testimony

Even considering Tone’s testimony that the police

8

Tr., p.22, Ls.3-

his friend drove to

took 20 t0 24 minutes for the

before she called 911 at 10: 16 that evening.
su

drive out 0f the parking lot of

Tone did not testify about What time it was When Moore returned

at trial,

Connection to buy beer and

consistent

—

p.68, L.4); and (3) that he

saw

that evening (id., p.68, Ls.6-20).

contrary t0 Tone’s afﬁdavits (both his and the one apparently written and

signed by Moore), which claimed that

Moore and another man drove

(45889 Limited R., pp.44, 81.)

14

t0 the store after 9:15 p.m.

“add-ons” in his

own

afﬁdavit ﬁled with the court

s_um), he was also likely Willing t0
p.58, L.20

—

p.60, L.6; p.66, L.23

testify falsely

—

(ﬂ 45889 Limited R., pp.80-91,

0n Moore’s behalf at the hearing

p.67, L. 12).

ﬂ alﬂ

n.8,

(ﬂ 45889 T11,

Although the court did not allude

t0

admission that he had falsiﬁed information in his afﬁdavit, Tone’s credibility was very

Tone’s

much

in

doubt. Regardless, in light ofthe evidence presented at trial and at the hearing, the court reasonably

found that Tone’s testimony would not

6“

probably produce an acquittal’

at a

new

trial.”

(45889

Limited R., p.121.)

Moore has
for a

failed t0

show

new trial and this Court

that the district court

abused

its

discretion in denying his

motion

should afﬁrm the court’s decision.

CONCLUSION
The

state respectfully requests that this

Moore’s motion

for a

new

trial,

and

its

Court afﬁrm the

district court’s

order summarily dismissing Moore’s post-conviction

petition.

DATED this

order denying

19th day 0f April, 2019.

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General
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CERTIFICATE OF SERVICE

HEREBY CERTIFY that I have this 19th day of April, 2019, served a true and correct
copy of the foregoing BRIEF OF RESPONDENT to the attorney listed below by means of iCourt
I

File

and Serve:

ROBYN FYFFE
FYFFE LAW, LLC
robmngyffelawcom
robynfyffe@icloud.com

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General

JCM/dd
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